Local Access Forum – 23rd June 2011 – Dunedin Room
Presentation on Access Rights to Core Path at Portobello Promenade - Cycling

I do not think the Roads Authority can rely on the Roads (Scotland) Act 1984 to regulate the use of the core path stretch of the promenade in this instance.  I agree with Chris Brace's interpretation of Ss. 6 and 7 of the LRA 2003.  S.7(1) means that S.6 does not restrict access to core paths under any other legislation.

S.6(1)(d) of the LRA 2003 states that land in respect of which access rights are not exercisable includes land to which the public access is prohibited or restricted under any enactment.  This could include the stopping up of a road (a public right of passage) or a restriction of how a particular route may be accessed and passed over (this would require a traffic regulation order to alter how a public right of passage may be exercised over a given route).

However, this is qualified by S.7(1) of the LRA 2003.  It states that Section 6 does not prevent or restrict the exercise of access rights over any land which is a core path.  Therefore, the Section 6 restrictions do not apply to core paths, and specifically core paths are not subject to restrictions on access imposed by other pieces of legislation. 

I do not think that Health and Safety Laws would apply in this instance.  Such laws are really for the purpose of protecting people in the workplace.

Regarding occupier's liability, we know that landowners must not deter access and I think it unlikely that the owner/occupier of the promenade would be found liable for injury to persons unless the land conditions led to personal injury to a person visiting the land.  The Council as manager of the core path could discharge any duty it has with signs encouraging reasonable use of access rights - e.g. dogs under control, cyclists dismount during high pedestrian numbers etc. etc..  On the other hand, if there were repeated accidents and we failed to act, that could certainly bring the council within the duty of care radar.
Regarding the duty of care by cyclists, I think this is covered by the criminal law whereby a cyclist may be prosecuted under the common law offence of injury caused by recklessness (or something very similar).  Where a cyclist has shown such recklessness for the safety of others, there actions become criminally liable.  This is also called wicked recklessness.  The Outdoor Access Code also imposes informal obligations on cyclists to exercise due care, especially in relation to narrow paths, other user groups and peak periods of use.
You asked about the removal of the route from the core path.  See Ss. 18 and 20 of the LRA 2003.  S.18 provides further procedures for the adoption of the core path plan.  S.20 provides that the LA shall review its core path plan and, where the LA consider that a core path should be removed from the plan, or the line of a core path should be diverted, the LA may amend the plan by removing the core path from the plan, or by diverting the line of the core path on the plan.

The LA may not amend the core path plan unless the LA is satisfied that it is expedient to do so having regard to the extent to which it appears to them that persons would, but for the proposed amendment, be likely to exercise access rights using the core path, and the effect which the amendment of the plan would have as respects the land served by the core path.  I think we can be satisfied in this instance.  More effective regulation and management would encourage those put off by the presence of cyclists on the route.  If we cannot guarantee the safety of all user groups, it could be said to be “expedient” to remove the path from the plan in order to safeguard public safety - especially the elderly and young children who may be said to be more vulnerable to injury if a cyclist does not use reasonable access.

We would have to overcome the presumption, however, that core paths are to be used by all user groups - pedestrians, cyclists and horse riders.  Guidance for LAs indicates that the core path network should as far as possible provide for the needs of all types of user.  Multi-use is on the other hand subject to responsible use in terms of the Code guidance.  

There is also the question of whether or not the Roads Authority has any powers or duties over this route under the definition of road under Section 151(4), whereby the RA has no powers over a road which forms part of land owned or managed by a LA and used by the LA for the provision of recreational, sporting, cultural or social activities (under the Local Government Act 1982).  Under the 1982 Act, park includes a pleasure ground, public open space and public walk.  These provisions and definitions are so wide that it could be argued that they apply to the promenade.  If that is the case, the Local Roads Authority cannot control how the public right of passage may be exercised over this route on the basis that the Council maintain/manage the route for the purposes of recreational activities for the public.  What the LA has to consider in answering this is:-

1.  Do we own and/or manage the site?  In what capacity and for how long?

2.  How/when was the promenade developed and for what purpose?  Who constructed it?

3.  What is its planning status in terms of the Development Plan?
4.  What is its function?
